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RULE 23 ORDER

On January 30,2006, defendant was convicted of theft over $100,000 under section 16--

1(a)(I)(A) ofthe Criminal Code of 1961 (720 ILCS 5/16--1(a)(I)(A) (West 2000» following ajury

trial. Defendant appeals her conviction, arguing that (I) the State failed to prove beyond a reasonable

doubt she exerted unauthorized control overthe property; (2) the trial court erred in excluding certain

testimony; (3) the trial court erred in denying her motion for a bill ofparticulars; (4) her sentence was

excessive; and (5) the trial court erred in ordering her bond forfeited. For the reasons that follow,

we reverse defendant's conviction.

BACKGROUND

A. Pretrial Proceedings
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Defendant was charged with theft (720 ILCS 5/16--1(a)(l)(A) (West 2000)) and financial

exploitation of an elderly person (720 ILCS 5/16--1.3(a) (West 2000)) on April 29, 2002. The

indictment alleged that defendant committed theft when, between August 1, 2000, and April 30,

2001, she exerted unauthorized control over $100,000 belonging to Elvige Yucis (Elvige),1 a person

60 years of age or older, with the intent to permanently deprive Elvige of the use or benefit of the

property. The indictment also alleged that defendant committed the crime of financial exploitation

ofan elderly person when she, between August 1,2000, and April 30, 2001, and while standing in

a position of trust and confidence with Elvige, knowingly and deceptively obtained control over

$100,000 belonging to Elvige, with the intent to permanently deprive Elvige of the use and benefit

of the property.

On January 21,2003, defendant filed a motion for a bill ofparticulars, which the trial court

denied.

Trial was scheduled for November 14, 2005. Defendant failed to appear that day, and the trial

court issued a warrant for defendant's arrest and ordered her bond forfeited. Defendant's motion to

quash the warrant was heard by the trial court on November 17, 2005. Again, defendant did not

appear. The court denied the motion. At the hearing on defendant's motion to reconsider the motion

to quash the warrant and reinstate bond, defense counsel argued that his client was unable to attend

the November 14 and November 17 hearings due to the fact that on November 14, her doctor

diagnosed her with an emergent heart condition and scheduled her for a left heart catheterization with

possible angioplasty and stenting on November 15. Finding the content ofthe letters from defendant's

lElvige was defendant's mother.
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doctor to be inconsistent and defendant's failure to appear on November 14 willful, the trial court

denied defendant's motion to reconsider.

B. Trial

1. State's Case

Defendant's jury trial began on January 23, 2006. Detective Thomas Sheehan testified that

he executed a search warrant at defendant's house on April 26, 2001. Following the search, Sheehan

had a conversation with defendant in which she told him that her parents, Elvige and Edward Yucis,

moved from Louisiana to Illinois because they were incapable ofcaring for themselves. Defendant

told Sheehan that her parents had lived with her since August 2000 because she felt it was best ifthey

lived with her. In order to accommodate Elvige and Edward, defendant planned to make some

renovations to her home, which she estimated would cost between $275,000 and $300,000.

Sheehan testified that during the conversation, he asked defendant about numerous

transactions that had taken place on Elvige's investment account with Dean Witter Morgan Stanley.

Defendant told Sheehan that the checks she had written from that account were used to pay for her

parents' bills and to cover the costs of the home renovations. Defendant told Sheehan that she had

also used the account's debit card to make purchases. More specifically, defendant told Sheehan that

she had used money from the account to purchase restaurant meals when her mother was present; pay

for home renovations, including a new patio; reimburse her business for costs it expended to cover

her parents' bills, in the amount ofbetween $5,000 and $10,000; and purchase clothing for her mother

and gifts her mother wanted to give from stores such as Ann Taylor, Nordstrom, Sears, and Marshall

Field's. Defendant also informed Sheehan that the costs ofhome health care providers for her parents

were paid from Elvige's account. Checks were also written from Elvige's account, defendant told
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Sheehan, to pay the mortgage and utilities bills ondefendant's home. Defendant explained to Sheehan

that her parents should cover these costs because she was working hard to care for her parents, and

that her mother had agreed to cover these costs.

Sheehan testified that during the search of defendant's home, he found many credit cards

bearing the name Elvige Yucis in defendant's purse and wallet. Defendant told Sheehan that she had

used the credit cards to pay her parents' bills. Defendant also told Sheehan that she had taken a trip

to Mexico and that some ofthe charges reflected on the credit card during that time were fraudulent.

She informed Sheehan that she had filed a report about these fraudulent charges with the bank.

On cross-examination, Sheehan testified that defendant told him that Elvige was "fine

mentally. " She also stated to Sheehan that the renovations to the home were necessary to

accommodate her parents' mobility issues. Regarding the trip to Mexico, defendant told Sheehan that

Elvige was aware that defendant was going on the trip.

Craig Cobine, defendant's brother-in-law, testified that the discussion between himself and

defendant was that Elvige and Edward would live with the defendant only until a long-term care

facility could be found for them. Cobine testified, however, that a care facility was not found for

Elvige and Edward in August 2000, and they continued to live with defendant until April 2001.

Cobine testified that, in August 2000, during a meeting to discuss Elvige and Edward's living

arrangements, defendant told Cobine, Edward, Elvige, and Linda Cobine (Cobine's wife and

defendant's sister) that defendant wanted to rewrite Elvige and Edward's wills. She wanted to rewrite

the wills so as to give her three children a greater share. Over objection, Cobine testified that he told

defendant that he did not think Elvige was mentally capable of making a new will at that time. He
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testified that his opinion ofElvige's mental capacity was based on the facts that she did not know

where she was and did not know "when it was. "

Cobine testified that after becoming concerned with Elvige's financial situation, he filed a

petition for guardianship in November 2001.2 Defendant hired attorneys to represent herself and

Elvige in opposition to the guardianship proceedings. During its questioning ofCobine at defendant's

criminal trial, the State showed him a copy ofdefendant's answer to Cobine's petition in the separate

guardianship proceeding. Attached to the answer were medical and property powers of attorney

dated September 21, 2000. The documents were signed by Elvige and purported to appoint

defendant as Elvige's agent.

Cobine testified at the criminal trial that he was appointed temporary guardian of Elvige's

person in December 2000. In January 2001, Dewey Pierotti, Du Page County Public Guardian, was

named temporary guardian ofElvige's property. Cobine and Pierotti were subsequently named co

guardians ofElvige's person and property. In March 2001, the court in the guardianship proceedings

ordered defendant to tum over to Pierotti all ofElvige's checking account and other financial records.

In addition, the order stated that Pierotti would be in charge of Elvige's assets, subject only to

Edward's interest, until further order of the court. Cobine testified that at an April 2001 hearing in

the guardianship proceedings, defendant told the court that she did not know whether Elvige had any

2Cobine testified that he filed a petition for guardianship in November 2001 (case number 00

P 1081). The answer to the petition for guardianship that is found in the record, however, bears a

December 2000 date. Cobine's further testimony regarding the guardianship proceedings also

suggests that the petition for guardianship was filed in November 2000.
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credit cards, denied writing checks on Elvige's Morgan Stanley Dean Witter account, and denied

having possession ofanyfinancial documents, checking accounts, or credit cards belonging to Elvige.

Cobine testified that atthe end ofthe hearing in April 2001, defendant left Elvige and Edward

sitting in the courtroom and did not go back for them. At that point, Elvige and Edward moved in

with Cobine and his wife until a care facility was found. Edward was moved into one facility, while

Elvige was moved into a private care facility until August 2002 when her assets were exhausted. She

was then moved to a public facility that accepted public aid, where she lived until her death in April

2003. Edward died on April 14, 2002.

Dr. Matthew Ross, a neurosurgeon, testified next. Dr. Ross testified that he first saw Elvige

as a patient at Edward Hospital on August 25, 2000. Elvige had been admitted to the hospital

because she was having trouble walking, was not eating, and was dehydrated. Dr. Ross testified that

at that time Elvige had a history of dementia, meaning that she had difficulty thinking and

remembering things. Elvige had also been previously seen at an Alzheimer's center at Tulane

University, but was not found to have Alzheimer's.

Upon examination ofElvige, Dr. Ross found that she knew her name, but did not know where

she was, the date, or the name ofthe president. She also could not stay on task very well, but could

follow one or two step commands. Her speech was limited and she had an abnormal gait. Dr. Ross

testified that his diagnosis was dementia, which he described as a loss of normal intellectual

functioning. Patients with dementia, according to Dr. Ross's testimony, are awake and capable of

perception but lose their short-term memory while retaining ancient memories. Dr. Ross testified that

it was his medical opinion that Elvige was not functioning normally and was incapable ofmaking her

own financial decisions.
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Dr. Ross testified that he saw Elvige again on September 14, 2000, during a follow-up office

visit. Test results available during that visit indicated that Elvige's dementia was more likely than not

caused by normal pressure hydrocephalus, a condition that involves abuild up ofcerebral spinal fluid

around the brain. Dr. Ross testified that normal pressure hydrocephalus is one of the few forms of

dementia that has apotential cure. Using a shunt, the excess fluid may be drained, possibly alleviating

the dementia. Dr. Ross testified that he discussed the procedure with defendant, but that defendant

chose to wait until Dr. Ross received training on a new shunt system.

Dr. Ross testified that he was still of the opinion that Elvige was not cognitively normal or

capable ofunderstanding. He also testified that he would not have accepted a surgical consent form

signed only by Elvige, because he did not believe she would have understood what she was signing.

He would have required a family member to co-sign.

Dr. Ross testified that he examinedElvige a third time on April 11, 2001, in his office. At that

time, Elvige knew only her name and the name ofthe president. She did not know her home address,

her telephone number, the day, the month, or the year. She could not recall that she had had lunch

an hour prior to the visit. Her gait remained unbalanced and unsteady.

Dr. Ross testified that he never performed the shunt procedure on Elvige.

Dr. Ross testified on cross examination that he did not collect collateral information from

Elvige's Louisiana doctors, nor did he question any of Elvige's caregivers regarding her medical

history or their observations. He also testified that dehydration, ifprofound, may have some impact

on a person's ability to reason or think.

Jeanie MdCcio, a case manager with the Du Page County Department of Senior Services,

testified that in August 2000, she was assigned to investigate allegations offinancial exploitation of
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Elvige. Case managers with the Du Page County Department of Senior Services are allowed thirty

days to detennine whether allegations of abuse or exploitation are substantiated. After thirty days,

the case is closed. Moccio also testified that according to procedures ofthe Department, the identity

of the person who reports alleged financial exploitation always remains confidential.

Moccio testified that on August 25, 2000, she went to defendant's home to begin the

investigation. Elvige was in the hospital that day, but Moccio spoke with defendant. During the

conversation, Moccio requested Elvige's financial documents. Defendant told Moccio that the

documents were still in Louisiana. Moccio then went to visit Elvige at the hospital. There, Moccio

attempted to administer a mini mental status examination (MMSE) to Elvige. The examination is

used by case workers and social workers to detennine the cognitive awareness oftheir clients. The

exam works on a 30-point scale. A score of21 to 30 indicates the person is able to answer questions

by themselves; 10 to 20 indicates moderate to mild dementia; and 10 or below indicates severe

dementia. Moccio was unable to administer the MMSE to Elvige on August 25 because Elvige just

lay in her bed and stared out of the window.

Moccio testified that on September 8, 2000, she visited defendant's home a second time. On

that date, Moccio was able to administer an MMSE to Elvige. Elvige scored a ten, which Moccio

testified indicated severe dementia. Moccio opined that someone who scored ten on the MMSE

would be unable to manage his or her own affairs.

Moccio testified that on September8, 2000, she also met with defendant. She again requested

Elvige's financial records, but never received them. As a result, Moccio was unable to substantiate

the allegations offinancial exploitation, and the case was closed after 30 days due to a lack ofcredible

evidence.
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On cross-examination, Moccio testified that defendant had purchased certain items to make

the home accessible for Elvige and Edward, including a chair lift, the services ofcase managers, and

home-delivered meals. These expenditures, according to Moccio, were appropriate.

John Steiner testified that prior to October 2004, he was a financial advisor with Morgan

Stanley. In August 2000, Steiner assisted defendant in opening an investment account inElvige's

name (Account 1). The account was an active assets account, which functioned much like a regular

checking account. Checks and a debit card could be used to access the funds in the account. Elvige's

signature appeared on the account application, which authorized defendant to access the account

funds using both checks and the debit card. Defendant was also authorized to sell assets in the

account.

Steiner testified that the total debits on Account 1 for the months ofAugust 2000 to January

2001 were as follows: $7,447.05 for August 2000; $58,528 for September 2000; $35,233 for October

2000; $28,000 for November 2000; $40,000 for December 2000; and $11,506 for January 2001.

Steiner testified that in December 2000, an account was opened in Elvige and Edward's names

(Account 2). Defendant was authorized to write checks and use the debit card on Account 2.

According to Steiner, Account 2 was established so that $182,000 could be transferred into it from

Account 1. Steiner testified that in the month ofJanuary 2001, $29,951 in checking expenditures,

$4,672 in debit expenditures, and $10,955 in withdrawals were made from Account 2. In February

2001, $41,000 in checking expenditures were made. In March 2001, $57,187 in checking

expenditures were made. Finally, in April 2001, $65,712 in checking expenditures were made.

Steiner testified on cross-examination that prior to Elvige or Edward signing any of the

application documents, Steiner thorougWy explained the terms and conditions ofthe accounts. He
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had no reason to believe that Elvige was unable to understand his explanations. He also spoke to

defendant or Elvige on a monthly basis regarding the amount of spending that was taking place on

the accounts.

Steiner testified that he had more than one opportunity to go into defendant's house after

Elvige and Edward had moved in. While there, he observed caregivers for Elvige and Edward and

modifications made to the house, including a higher toilet, hand railings, wider doorways, and a chair

lift.

Thomas Dato testified that in February 2000, he became defendant's business partner in her

recruiting business, which she ran out ofher basement. One ofDato's responsibilities was to keep

defendant's books. Prior to Dato keeping the books, Elvige had done it. Dato testified that in

February 2000, defendant asked him to keep the books because she said that Elvige was forgetting

things and unable to accurately keep the books.

Dato testified that after Elvige and Edward moved in with defendant, defendant directed Dato

to write checks from Elvige's account. Defendant would tell Dato to whom to make out the checks

and for how much. Defendant would then get the checks signed. At trial, Dato reviewed checks that

he had written from Elvige's account at defendant's request. He testified that some of the checks

were signed by defendant in her name, while others were signed with the name Elvige Yucis followed

by "(MOW)." Dato testified that he assumed "MOW" referred to Madeleine Ward. Some of the

checks were made out to Dato to reimburse him for cash he provided to defendant. Checks were also

made out to home health agencies, AARP insurance, and Elvige's and Edward's caregivers. A check

was written on Elvige's account to reimburse defendant's business account from which money was

taken. Dato testified that he did not independently know the reason defendant withdrew money from
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the business account, but that the reimbursement check bore the words "parental care" in the memo

section.

Dato testified that while Elvige and Edward lived with defendant, defendantundertook several

construction projects on her home. These included new bay windows in the dining and living areas,

refurbishing the fireplace in the family room, new window treatments, new landscaping, new kitchen

flooring, adding a chair lift, new flooring in the basement, adding a bathroom in the basement,

remodeling the basement rec room, and new office furniture and computers for defendant's basement

office. Dato also testified to an incident where defendant showed him a Cartier watch she had

purchased with Elvige's money. Defendant told Dato that she was "sure [Elvige and Edward] would

want [her] to have a gift. "

Judith Glaser, an attorney who assisted Public Guardian Pierotti in Elvlge's guardianship case,

testified that her office prepared an accounting of Elvige's assets, which showed all of Elvige's

monetary assets and all ofthe expenditures made from those monies between August 2000 and April

2001. At trial, Glaser reviewed the accounting that was filed with the probate court. Glaser testified

that in her capacity working for the public guardian, she "questioned" the validity of some of the

expenditures made from Elvige's account. Expenditures that Glaser testified that she questioned

included those made to liquor stores, Best Buy, hair salons, Victoria's Secret, flower shops,

restaurants, clothing stores, Thomas Dato, defendant's ex-husband, jewelry stores, Marshall Field's,

Nordstrom, attorneys, internet shopping sites, Community Driving School, tobacco stores, College

of Du Page, defendant's business, and Apple Vacations. According to the accounting, the total

expenditures from Elvige's account from August 15, 2000, to April 20, 2001, was $420,250.82.
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Glaser testified that she was unable to investigate any individual expenditures because defendant did

not provide Glaser with the requested financial documents.

2. Defendant's Case

Signe Gleeson ofElder Care Solutions testified that in August 2000, defendant contacted her

regarding a plan of care for Elvige and Edward. Gleeson's responsibilities in caring for Elvige and

Edward included overseeing caregivers, establishing a plan ofcare, and assisting in securing proper

medical care. Two caregivers cared for Elvige and Edward in defendant's home seven days a week.

Phyllis Robinson, a mend ofdefendant and retired psychiatric social worker, testified next.

Robinson testified that she visited defendant at her home nearly every weekend for several months

beginning in August 2000. During these visits, Robinson observed that defendant had hired two

caregivers to care for Elvige and Edward and had remodeled her home to accommodate her parents.

Robinson testified that defendant provided above average care to Elvige and Edward.

Stella Paipa testified that she began caring for Elvige and Edward in August 2000. When she

first started, Paipa worked 24-hours per day on the weekends and later switched to 10 or 12 hours

per day during the week. Paipa testified that on more than one occasion she accompanied Elvige to

restaurants, shopping, and her medical and hair appointments.

Cheryl Mrizek (a childhood friend of defendant), Daniel O'Day (defendant's ex-husband),

Wanda Adams (defendant's cousin), and Kathleen Martin (a contract employee ofdefendant) testified

that they observed caregivers for Elvige and Edward in defendant's home. They also testified that

Elvige was well cared for and that construction had been performed on defendant's home to

accommodate Elvige and Edward.
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Rosemary Staehle, Elvige's sister and defendant's aunt, testified that shortly before Elvige and

Edward moved to Illinois, she recommended to defendant that Elvige stay at defendant's home. She

also recommended that defendant make changes to her home to accommodate Elvige and Edward,

such as bathroom handrails, wider doorways, and a chair lift. Staehle spoke with defendant often

regarding Elvige's care and had no concerns about Elvige living with defendant.

Sara Straney, afriend ofdefendant, testified that she sawElvige and Edward three times while

they lived with defendant. Based on that time spent with Elvige and Edward, Straney testified that

she did not have any concerns about Elvige's mental health. On cross-examination, Straney testified

that Elvige and Edward had trouble remembering to take their medications.

Carol Ulvila, defendant's step-daughter, testified that she witnessed several renovations to

defendant's home, including a raised toilet seat, handrails in the bathroom, and french doors that

replaced the sliding glass doors to the patio. She also testified that although she did not have any

personal knowledge as to how Elvige's money was spent while Elvige lived with defendant, Elvige

had been generous in the past with her money. Over the 25 years that Ulvila knew Elvige, Elvige had

given her and her family expensive gifts, including $500 checks and china plates.

In the presence of the jury, Joyce Connell, defendant's friend, testified that she had known

defendant for 15 to 16 years. Shortly before Elvige and Edward moved to Illinois, Connell and

defendant had a three-hour discussion during which Connell made recommendations to defendant

regarding Elvige and Edward living in defendant's home. The State objected on hearsay grounds to

defense counsel's question about what recommendations Connell made to defendant. The trial court

sustained the objection and allowed counsel to provide an offer ofproofoutside ofthe presence of

the jury.
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Outside the jury's presence, Connell testified that during her conversation with defendant,

Connell detailed her own experience caring for her ailing father in her home. She told defendant that

many expenditures would be necessary to care for Elvige and Edward, including caregivers and

medical equipmeht. She told defendant of how she used her father's money to provide him with a

lavish lifestyle while he was still alive, and suggested that defendant do the same.

Defendant waived her right to testifY.

During jury deliberations, the jury sent a note to the judge, which read, "We have a hung jury.

What next?" The judge wrote back with the approval of the attorneys, "Keep deliberating."

Following deliberations, the jury found defendant guilty of theft and not guilty of financial

exploitation of an elderly person.

C. Post-Trial

On March 6, 2006, the trial court denied defendant's motion for a new trial. Defendant was

sentenced on March 20, 2006. The trial court sentenced her to six years and seven months in the

Illinois Department ofCorrections. The court also ordered defendant to pay $320,000 in restitution

to Elvige's estate, and a judgment was entered in that amount. On April 10, 2006, the trial court

denied defendant's motion to reconsider the sentence. This timely appeal followed.

ANALYSIS

Defendant argues on appeal that (I) the State failed to prove beyond a reasonable doubt that

she exerted unauthorized control over Elvige's property; (2) the trial court erred in excluding certain

testimony; (3) the trial court erred in denying her motion for a bill ofparticulars; (4) her sentence was

excessive; and (5) the trial court erred in ordering her bond forfeited. We address each of these
•

arguments in turn.
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A. Sufficiency ofthe Evidence

Defendant asserts that the State failed to prove beyond a reasonable doubt that she exerted

unauthorized control over Elvige's property because it failed to prove three things: Elvige lacked the

mental capacity to execute a valid power ofattorney naming defendant agent over her property; the

expenditures were not common in nature; and the transfer ofproperty from Elvige to defendant did

not constitute a gift.

When the sufficiency ofthe evidence is challenged, the standard of review is whether, after

viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could

have found the essential elements ofthe crime beyond a reasonable doubt. Jackson v. Virginia, 443

U.S. 307, 319, 61 L. Ed. 2d 560,573,99 S. Ct. 2781,2789 (1979); People v. Collins, 106 III. 2d

237, 261 (1985). Once a defendant has been found guilty ofthe crime charged, the factfinder's role

in weighing the evidence is preserved through a legal conclusion that upon judicial review, all of the

evidence is to be considered in the light most favorable to the prosecution. Collins, 106 Ill. 2d at 261.

A reviewing court will not set aside a criminal conviction on grounds ofinsufficient evidence unless

the proof is so improbable or unsatisfactory that there exists a reasonable doubt of the defendant's

guilt. People v. Perea, 347 Ill. App. 3d 26, 43 (2004). In reviewing the evidence, we will not

substitute ourjudgment for that ofthe trier offact. People v. Sutherland, 223 Ill. 2d 187,242 (2006).

Under the law, a person is guilty ofthe offense oftheft when, with the intent to permanently

deprive the owner of the use or benefit of the property, he or she knowingly obtains or exerts

unauthorized control over property of the owner. 720 ILCS 5/16--1(a)(I)(A) (West 2000). To

obtain or exert control over property is to take, carry away, sell, convey, or transfer title to, interest

in, or possession ofthe property. 720 ILCS 5/15--8 (West 2000).
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1. Power ofAttorney

On September 21, 2000, Elvige signed a statutory short form power ofattorney for property

(755 ILCS 45/3--3 (West 2000» naming defendant as her agent. Defendant argues that the State

failed to prove Elvige lacked the mental capacity to validly execute the power of attorney and thus

reasonable doubt exists as to whether defendant exerted unauthorized control over $100,000 of

Elvige's property. We disagree.

A legal document is not valid ifmade by a person who lacks the mental capacity to consent

to or understand the document, make and understand decisions regarding his or her own person or

estate, and understand the nature and effects of his or her act. See In re Estate of Joutsen, 100 Ill.

App. 3d 376, 380 (1981) (loan, will); Barth v. Gregory, 79 Ill. App. 3d 510,522-23 (1979) (deed,

land trust agreement); Pape v. Byrd, 145 Ill. 2d 13, 22 (1991) (marriage contract); Sloger v. Sloger,

26 Ill. 2d 366, 369-70 (1962) (will); McClun v. McClun, 176 Ill. 376, 382 (1898).

Here, trial testimony supports a finding that Elvige was incapable of executing a valid legal

document at the time she signed the power of attorney. On August 25, 2000, slightly less than a

month prior to the signing ofthe power ofattorney, Dr. Ross found that Elvige did not know where

she was, the date, or the name ofthe president. She was able to follow one or two step commands,

but was otherwise unable to stay on task. He testified that on that date it was his opinion within a

reasonable degree of medical and neurosurgical certainty that Elvige was incapable of making her

own financial decisions. After seeing Elvige again on September 14, 2000, Dr. Ross was still of the

opinion that Elvige was not cognitively normal or capable of understanding. He testified that,

because ofElvige's mental state, he would not have accepted a surgical consent form signed by her

without a co-signer. During his final examination ofElvige on April 11 , 2001, she was still suffering
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from dementia. She did not know her home address, her telephone number, the day, the month, or

the year. She also was unable to recall that she had eaten lunch only an hour earlier.

In addition to Dr. Ross's testimony, Jeanie Moccio, a case manager with the Du Page County

Department of Senior Services, testified that she performed a mini mental status exam to Elvige on

September 8, 2000. The exam is an assessment tool used by social workers to assess a person's

cognitive ability. Elvige scored a 10 out of30 on the exam, indicating severe dementia. In Moccio's

opinion, based on her experience in having administered over 500 exams, Elvige had severe dementia.

Moccio then offered that "someone with severe dementia" was incapable of managing their own

affairs in their own best interests.

From this testimony, a reasonable trier offact could have found that Elvige was incapable of

executing a valid power ofattorney. It is reasonable to believe that a person who is not oriented to

time or place, is incapable offollowing more than simple instructions, and who could not recall what

occurred an hour ago would be incapable ofunderstanding the nature and effect of signing a power

ofattorney. Barth, 79 III. App. 3d at 513-14 (setting aside a deed and land trust agreement where

the grantor did not know the month, date, or year; did not know the name of the president; was

disoriented as to time and place; and could not recall things that had occurred in the past few minutes,

hours, or days). This intellectual impairment, according to the testimony, existed very shortly before

and well after Elvige signed the power ofattorney. From this, a reasonable jury could find thatElvige

was, at the time of signing, incapable ofunderstanding or consenting to the power ofattorney.

Defendant argues that the testimony ofDr. Ross and Moccio is insufficient to overcome the

witness's and notary's written statements on the power ofattorney. Above the notary's signature on

the power ofattorney is a preprinted paragraph stating that the signing and delivery ofthe power of
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attorney was a "free and voluntary act ofthe principal. " Above the witness's signature on the power

of attorney is a preprinted paragraph stating the witness believed Elvige to be of "sound mind and

memory." The paragraphs containing this language are part of the suggested statutory short form

power of attorney found in section 3--3 of the Illinois Power of Attorney Act (755 ILCS 45/3--3

(West 2000)).

Whether Dr. Ross's and Moccio's testimony are sufficient to overcome the written statements

ofthe power ofattorney's notary and witness presents issues ofcredibility and the weight ofevidence.

It is for the jury, not the reviewing court, to assess the credibility ofwitnesses and to determine the

weight to be given to evidence. People v. Phelps, 211 Ill. 2d 1, 7 (2004). Thus, we cannot substitute

our judgment on the credibility ofDr. Ross's and Moccio's testimony for that ofthe jury. People v.

Young, 128 Ill. 2d 1, 51 (1989).

In support of her argument that Elvige was capable of executing a valid power of attorney,

defendant analogizes the present case to English v. Porter, 109 Ill. 285 (1884). In English, the

conservator of the grantor's estate claimed that certain deeds made to Ann Porter were invalid

because the grantor suffered from dementia at the time the deeds were executed. English, 109 Ill.

at 287-88. The court disagreed and refused to set aside the deeds. English, 109 Ill. at 288. Several

witnesses testified that the grantor, because of his dementia, was incapable of transacting business

on the date the deeds were executed. English, 109 Ill. at 288. A greater number of witnesses,

however, testified that the grantor was capable of transacting business at the time the deeds were

executed and, indeed, had been doing so in a reasonable and responsible manner. English, 109 Ill.

at 288-89. The court concluded that although the grantor did suffer from dementia before and after
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the deeds were executed, his mental capacity was not so impaired as to prevent him from

understanding the nature and effects ofexecuting the deeds. English, 109 Ill. at 288.

The present case is hardly like English. Where in English medical doctors and other witnesses

testified that the grantor was capable ofmanaging his business and even safely continuing his medical

practice, here Dr. Ross and Moccio testified that Elvige was mentally incapable of handling her

affairs. The grantor in English was able to identifY on a plat map the property he intended to deed

to Ann Porter. Elvige, in contrast, was unable to even discern where she was when Dr. Ross visited

her on August 25, 2000. The grantor in English was able to explain in great detail the management

of his business to his conservator. Elvige was unable to complete anything more complicated than

two-step commands. Thus, although the grantor in English and Elvige may have shared a diagnosis

ofdementia, we do not find English to be sufficiently similar to be persuasive in our determination

in the present case.

During oral argument, defendant also argued that by signing some of the checks from the

Morgan Stanley accounts, Elvige authorized the expenditures made from the accounts. For the same

reasons discussed above, we hold that a reasonable jury could have found that Elvige was incapable

ofconsenting to the expenditures by signing the checks.

Defendant repeatedly discusses in her brief the unfairness that allegedly resulted from the

State's failure to take Elvige's deposition: "The unfairness was that [Elvige] did not testifY, because

she had died, and [defendant] could not prove the transfers were authorized. This amounted to

improperly shifting the burden ofproof to [defendant] to prove her innocence. By omitting to take

[Elvige's] deposition, the prosecution trapped [defendant], and won an unwarranted conviction."
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We do not believe that the State's failure to take Elvige's deposition improperly shifted the

burden ofproofto defendant. The State did not sit and wait for defendant to disprove unauthorized

control. As discussed above, the State presented sufficient evidence ofElvige's inability to consent,

so that a reasonable jury could have found that defendant exerted unauthorized control over Elvige's

property. We would also point out that the State was not obliged to take Elvige's deposition. If

defendant believed that Elvige's testimony would have evidenced her consent, nothing prevented

defendant from taking Elvige's deposition. See 134 Ill. 2d R. 414(a) (allowing parties to a criminal

case to petition the trial court for permission to depose a witness when necessary to preserve that

witness's testimony). No reason existed for defendant to wait until the State did the job for her.

2. Common Nature ofExpenditutes

Defendant next argues that the common nature ofmany ofthe expenditures casts reasonable

doubt on whether she exerted unauthorized control over Elvige's property. While the common nature

ofsome ofthe expenditures may be relevant to the validity ofthose expenditures, we fail to see how

it is relevant to whether Elvige consented to defendant's control of the money.

Intertwined with this argument is another in which defendant alleges the trial court invaded

her constitutional right to privacy when it determined that certain expenditures were legitimate while

others were not. According to defendant, the right to privacy as discussed in Griswold v.

Connecticut, 381 U.S. 479, 14 L. Ed. 2d 510, 85 S. Ct. 1678 (1965), expands so far as to protectthe

government from inquiring into how families spend their money. Defendant also argues that the trial

court violated her constitutional right to care for Elvige as she saw fit. Defendant claims that parents'

rights to make decisions regarding their children's care, custody, and control OYickham v. Byrne, 199
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Ill. 2d 309 (2002» necessarily gives rise to the right ofchildren to make decisions regarding their

parents' care, custody, and control when the roles are reversed.

We find that defendant has waived this contention by failing to comply with Supreme Court

Rule 341(h)(7) (210 Ill. 2d R. 341(h)(7). Supreme Court Rule 34I(h)(7) requires appellant's brief

to include "'[a]rgument, which shall contain the contentions ofthe appellant and the reasons therefor,

with citation ofthe authorities and the pages ofthe record relied on.''' Salgado v. Marquez, 356 Ill.

App. 3d lOn, 1074 (2005), quoting 210 Ill. 2d R. 3~I(h)(7). "'[A] reviewing court is entitled to

have the issues on appeal clearly defined with pertinent authority cited and a cohesive legal argument

presented. The appellate court is not a depository in which the appellant may dump the burden of

argument and research.''' In re Marriage ofAuriemma, 271 Ill. App. 3d 68, n (1994), quoting Thrall

Car Manufacturing Co. v. Lindquist, 145 Ill. App. 3d 712, 719 (1986). An issue not clearly defined

and sufficiently presented fails to satisfy the requirements of Supreme Court Rule 341(h)(7) and

therefore is waived. Vincent v. Doebert, 183 Ill. App. 3d 1081, 1087 (1989).

Defendant cites Griswold for the proposition that there is a right to privacy. She also cites

Wickham for the proposition that parents have a right to make decisions concerning the care,

custody, and control of their children. Defendant does not, however, cite any authority for the idea

that these rights prohibit the State from inquiring into the nature ofdefendant's expenditures in this

case. Defendant also fails to provide any reasoning that would justify the extension ofthese rights

to include protection from government inquiry into family financial expenditures and the right of

children to make decisions regarding the care, custody, and control oftheir aged parents. Finally, and

perhaps most importantly, defendant does not cite or present any argument on how these alleged

constitutional violations relate to whether the State proved beyond a reasonable doubt that defendant

-21-

", ,



No. 2--06--0400

exerted unauthorized control over Elvige's property. Thus, we consider defendant's constitutional

arguments waived for failure to comply with Supreme Court Rule 341(h)(7). People v. Colon, 225

Ill. 2d 125, 157 (2007); People v. Williams, 376 Ill. App. 3d 875, ---J 876 N.E.2d 235,256 (2007).

3. Transfer as Gift

Defendant next argues that the State failed to prove beyond a reasonable doubt that defendant

exerted unauthorized control because it failed to overcome the presumption that any transfer from

Elvige to defendant was a gift. Donative intent and delivery ofthe subject matter are required to

make a valid gift. In re Marriage ofBrown, 110 Ill. App. 3d 782, 784 (1982). When a gift is made

by a parent to a child, donative intent is presumed. In re Marriage ofBrown, 110 Ill. App. 3d at 784.

To rebut the presumption one must prove by clear and convincing evidence that the donor lacked the

donative intent. In re Marriage ofMarcello, 247 Ill. App. 3d 304,314 (1993). "The test ofa donor's

mental capacity to make a gift is whether at the time ofthe transaction the donor had the ability to

comprehend the nature and effect of his act." In re Estate of Clements, 152 Ill. App. 3d 890, 894

(1987).

Beyond a reasonable doubt is a higher burden of proof than clear and convincing evidence.

Ifthe State proved beyond a reasonable doubt that Elvige did not have the necessary mental capacity

to make a gift, it has necessarily overcome by clear and convincing evidence the presumption that any

transfers by Elvige to defendant were gifts. Just as a rational trier of fact could have found that

Elvige lacked the ability to understand the nature and effect ofsigning a power ofattorney, we hold

that the testimony ofDr. Ross and Moccio provides a sufficient basis for a rational trier offact to find

that Elvige lacked the ability to understand the nature and effect oftransferring property to defendant.

In re Estate of Clements, 152 Ill. App. 3d at 893-94 (a valid gift was not made where the donor
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suffered from organic brain syndrom; was not oriented as to person, place, or time; and all of the

treating doctors found that he was not capable ofunderstanding the nature and effects of making a

transfer of assets). Thus, to the extent that the civil presumption applies in this criminal case, we

believe a rational trier offact could have found the State overcame it.

B. Bill ofParticulars

Defendant argues that the trial court erred when it denied her pretrial motion for a bill of

particulars. The State argues that defendant has waived this issue on appeal due to her failure to raise

the issue in her posttrial motion creople v. Walensky, 286 Ill. App. 3d 82, 95 (1996) (any issue not

specifically raised in a posttrial motion is deemed waived on appeal)). Waiver limits a party's ability

to raise an argument on review, not the reviewing court's right to address it. People v. Thomas, 354

Ill. App. 3d 868, 883 (2004). We choose to address defendant's argument relating to the bill of

particulars, and we agree with defendant that the trial court erred in denying her motion.

"The object or purpose of a bill of particulars is to supplement a sufficient indictment with

more specificity ofdetail to enable a defendant to better understand the nature ofthe charges against

him, or to better prepare a defense to the charges." People v. Decker, 19 Ill. App. 3d 86, 93 (1974).

Although the decision to grant a motion for a bill of particulars is ordinarily within the sound

discretion of the trial court, it must be granted where the defendant cannot properly prepare his or

her defense without a bill ofparticulars. People v. Gerold, 265 Ill. 448, 471 (1914). A motion for

bill of particulars should be denied, however, where a defendant claims a bill is necessary to the

preparation ofhis or her defense, but actually seeks the bill in an attempt to obtain a disclosure ofthe

evidence the State will present at trial. Decker, 19 Ill. App. 3d at 93.
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In Gerold, the defendant was convicted ofwithholding funds from the city ofEast St. Louis

when he was city treasurer. Gerold, 265 Ill. at 450. The indictment contained five counts charging

the defendant with withholding city funds from his successor as city treasurer. Gerold, 265 Ill. at 452.

Prior to tria~ the defendant requested a bill of particulars, and the trial court granted his motion.

Gerold, 265 Ill. at 452. In response, the State filed a bill ofparticulars, which contained 33 counts

or items. Gerold, 265 Ill. at 452. Count 30 ofthe State's bill of particulars read:

"'The withholding oftwenty-five thousand ($25,000) dollars ofthe money ofthe city ofEast

St. Louis, which the defendant received as treasurer ofthe said city during his term ofoffice,

commencing May 5, 1911, and ending May 5, 1913, and the said sum oftwenty-five thousand

($25,000) dollars is separate and distinct from each and all of the items above specified and

is composed of various items or sums, the origin and character ofwhich is unknown to the

People, the plaintiff in said cause. '" Gerold, 265 Ill. at 470.

The defendant requested that the trial court issue a ruling requiring the State to make count 30 more

specific, claiming that the count provided little, if any, information as to the nature of the count's

allegations. Gerold, 265 Ill. at 452. The trial court denied the defendant's motion. Gerold, 265 Ill.

at 452.

On appeal, the supreme court found that the trial court abused its discretion in denying the

defendant's motion, because the "indefinite wording" ofthe charge did not afford the defendant a "fair

and reasonable opportunity to prepare for his trial." Gerold, 265 Ill. at 471. In so holding, the

supreme court noted that it would be "difficult to imagine" a more general charge. Gerold, 265 Ill.

at 470. The court also noted that the State was aware ofseveral pieces ofinformation that could have

been included in the charge: that the $25,000 charged was arrived at by subtracting the amount the
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defendant had not withheld from the total amount the defendant had on hand at the time his successor

took over; that a large portion ofthe $25,000 charged was comprised oforders and vouchers due to

be paid to the office ofthe city treasurer; and that the defendant had on hand the balance to be turned

over to his successor, but that the dispute between the defendant and his successor over the balance

due was that it was not divided into separate funds. Gerold, 265 Ill. at 471.

We find the present case to be analogous to Gerold in that the general language of the

indictment deprived defendant the opportunity to prepare a defense to the charges of theft and

financial exploitation of an elderly person. Count 1 of the indictment in the present case alleged:

"between August 1, 2000 and April 30, 2001, at and within DuPage County, Illinois,

Madeline [sic] Ward committed the offense of Theft in that the said defendant knowingly

exerted unauthorized control over property ofElvige S. Yucis, being United States currency

having a total value in excess of $100,000.00, intending to deprive Elvige S. Yucis

permanently ofthe use or benefit ofthe property, and defendant's conduct constituted a series

of related acts in furtherance of a single intention and design ***. "

Count 2 of the indictment alleged:

"between August 1, 2000 and April 30, 2001, at and within DuPage County, Illinois,

Madeleine Ward committed the offense ofFinancial Exploitation ofan Elderly Person in that

the said defendant, while standing in a position oftrust and confidence with Elvige S. Yucis,

an elderly person, knowingly and by deception obtained control over property ofElvige S.

Yucis, being United States currency having a value in excess of$100,000.00, with the intent

to permanently deprive Elvige S. Yucis ofthe use or benefit ofthe property, and defendant's
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conduct constituted a series of related acts in furtherance of a single intention and design

*** "

Prior to trial, defendant filed a motion for a bill of particulars, requesting that the State be

required to furnish the following information: the exact dates and times of each individual act or

transaction alleged to have been undertaken by defendant that constituted, gave rise to, or

substantiated the allegations in the indictment; the specific acts, conduct, or transactions undertaken

by defendant that constituted, gave rise to, or substantiated the allegations in the indictment; and the

names of the persons, parties, or entities with whom defendant engaged in each transaction, act, or

other conduct that constituted, gave rise to, or substantiated the allegations in the indictment. The

trial court denied the motion, finding that the State was not required to delineate the transactions it

alleged constituted theft or financial exploitation of an elderly person, so long as the transactions

proven at trial took place between August I, 2000, and April 30, 2001.

As in Gerold, the indictment in the present case alleged in general terms that a large sum of

money was wrongfully misappropriated over a long span oftime. Just as the State in Gerold knew

how the figure of$25,000 was reached, so too did the State in the present case know that it would

not challenge at trial certain transactions made by defendant. At trial, without prior notice to the

defendant, the State stipulated that a significant number of expenditures were made for the benefit

ofElvige and Edward, including certain improvements to defendant's home.

Further, just as the general allegation in Gerold deprived that defendant of the opportunity

to prepare for trial, so too did the general language of the indictment in the present case prevent

defendant from preparing a defense. Hundreds of transactions appear in the financial records the

State presented at trial. Neither at trial nor on appeal did the State contend that all ofthe transactions
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support charges of theft or financial exploitation of an elderly person. Yet, to defend herself,

defendant would have had to formulate a defense for every cent spent. Such an expectation is both

unreasonable and impracticable.

We also note that a bill ofparticulars would be especially beneficial in a case like this, where

the class·ofthe offense is based upon the value ofthe property the defendant is alleged to have stolen.

At the time defendant was alIeged to have committed theft, the offense of theft could have been

punishable as any class from a misdemeanor to a class 1 felony, depending upon the value of the

property alleged to have been stolen (class X if over $100,000 and committed in a school or place

ofworship). 720 ILCS 5/16--1(b) (West 2000). Similarly, the offense offinancial exploitation ofan

elderly person could have been punishable as any class from a class 4 to a class 1 felony, depending

upon the value of the property. 720 ILCS 5/16--1.3(a) (West 2000).

In the present case, defendant was charged with misappropriating property "in excess of

$100,000." Property with a value exceeding $100,000 made the charged offenses class 1 felonies.

720 ILCS 5/16--1 (b)(6) (West 2000); 720 ILCS 5/16--1.3(a) (West 2000). Defense counsel included

in the motion for a bill ofparticulars, and presented somewhat inartfully at the hearing on the motion,

a request for information as to which transactions the State contended supported charges oftheft and

financial exploitation of an elderly person as class 1 felonies. Defense counsel did not, contrary to

the trial court's apparent belief, seek ~isclosure of the State's case strategy. Rather, he sought

information that would demonstrate how the State reached the threshhold $100,000.01 mark,

warranting charges ofclass 1 felonies. We believe the request was reasonably related to the need to

prepare an adequate defense.
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In ruling on the motion, the trial court made the following comment to defense counsel:

"You're asking for exact dates and time. The State is obliged to give you the most specific

information they had. And they have [a] 13 month span. [A s]imilar analogy is *** sex offenses ***

when the child is a victim [and] where the act is alleged to have occurred between this period oftime

and this period of time. "

We fail to see the analogy. In the present case, where hundreds oftransactions were made

and where many of the transactions were undoubtedly legitimate, defendant could have significant

difficulty determining which of the transactions the State claimed constituted theft and financial

exploitation ofan elderly person. In contrast, a defendant who is charged with a sex offense against

a child surely would not have to think long or hard about which contacts with the child may be

considered criminal as opposed to those that were not.

We hold that the trial court abused its discretion when it denied defendant's motion for a bill

ofparticulars, because defendant was unable to properly prepare her defense without it.

C. Exclusion of Evidence

Defendant next argues that the trial court erred in excluding trial testimony ofthree witnesses:

Rosemary Staehle, Joyce Connell, and Phyllis Robinson. A reviewing court will not disturb a trial

court's decisions on the admissibility ofevidence absent an abuse ofdiscretion. People v. Turner, 373

Ill. App. 3d 121, 124 (2007). A trial court abuses its discretion when it makes an evidentiary ruling

that is "arbitrary, fanciful, or unreasonable or when no reasonable person could have take the court's

view." People v. Hansen, 327 Ill. App. 3d 1012, 1017 (2002). Atrial court also abuses its discretion

when itmakes an error oflaw. Turner, 373 Ill. App. 3d at 124.

1. Testimony ofRosemary Staehle

-28-



No. 2--06--0400

At trial, defendant sought to introduce testimonyfrom Rosemary Staehle regarding statements

Elvige made to Staehle prior to moving in with defendant. According to defendant's offer ofproof,

Staehle would have testified that sometime in 2000, prior to moving to Illinois, Elvige told Staehle

that she wanted, indeed preferred, to live with defendant. She also told Staehle that she understood

defendant would need to use her assets and she intended to allow defendant do so. Finally, Staehle

would have testified that she did not notice that Elvige suffered from any mental conditions that

would have led her to believe Elvige was not competent.

The trial court prohibited Staehle from testifying to these statements based on the hearsay

exception found in section 115--10.4 ofthe Code ofCriminal Procedure (725 ILCS 5/115--10.4(d)

(West 2000». Hearsay is "an out-of-court statement offered to prove the truth of the matter

asserted, and it is generally inadmissible due to its lack ofreliability unless.it falls within an exception

to the hearsay rule." People v. Olinger, 176 Ill. 2d 326,357 (1997). Section 115--10.4 excepts

statements of a deceased witness from the hearsay rule if the statement is trustworthy and meets

certain requirements. One of the requirements is that the statements must have been made "under

oath at a trial, hearing, or other proceeding and been subject to cross-examination by the adverse

party." 725 ILCS 5/115--10.4 (West 2000». Elvige's statements to Staehle were not made under

oath and, thus, the trial court excluded them from evidence.

We first note that Staehle's proposed testimony about her observations of Elvige's mental

conditions is not hearsay because Staehle's observations are not out-of-court statements. Staehle

would have testified to what she observed, not to anything Elvige told Staehle about her (Elvige's)

mental condition. See People v. Heard, 187 Ill. 2d 36, 65 (1999) (holding that a witness's testimony

that the victim purchased a gun was not hearsay because the testimony was of matters within the
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witness's personal knowledge, not ofanything the victim told the witness). Therefore, the trial court

erred in excluding this testimony on the basis ofhearsay.

The State argues that, aside from the hearsay issue, StaeWe's testimony regarding Elvige's

mental condition was inadmissible because StaeWe was not qualified to assess whether Elvige was

competent to make financial decisions. However, during the two hearings on the State's motion in

limine and in the motion itself, the State never raised this ground for exclusion. By making a specific

objection to the testimony on hearsay grounds, the State has waived all other grounds not specified.

People v. Barrios, 114 Ill. 2d 265, 275 (1986).

We now tum to the remaining portions ofStaeWe's excluded testimony. It is true that Elvige's

statements regarding her intent to live with defendant and allow defendant to spend her assets would

be inadmissible under section 115--10.4. The section, however, does not apply ifthe statements are

"specifically covered by any other hearsay exception." 725 ILCS 5/115--10.4 (West 2004). We find

that section 115--10.4 does not apply in this case, because Elvige's statements are admissible under

the state of mind exception to the hearsay rule.

Out-of-court statements that show the declarant's state ofmind, such as intent, plan, motive,

or design, are recognized as an exception to the hearsay rule. Hansen, 327 Ill. App. 3d at 1022.

Statements ofthe declarant's intent may be admitted to prove that the declarant acted in accordance

with that intent. People v. Bartall, 98 Ill. 2d 294, 319 (1983). To be admissible, however, the

proponent ofthe statement must demonstrate three things: (I) a reasonable probability exists that the

statement was true; (2) the statement must be relevant to a material issue in the case; and (3) the

declarant must be unavailable. Hansen, 327 Ill. App. 3d at 1023.
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We also find that Elvige's statements were directly relevant to the issue ofwhether defendant

exerted unauthorized control. IfElvige's intent was to live with defendant and to allow defendant to

utilize her assets, such facts directly counter the State's theory that Elvige did not consent to the

spending.

Finally, we note that Elvige was, without question, unavailable to testifY, as she died nearly

three years prior to trial. See People v. Lang, 106 Ill. App. 3d 808,814 (1982).

We, thus, hold that the trial court abused its discretion when it excluded Staehle's testimony

on the basis of hearsay, because (1) Staehle's observations of Elvige's mental condition were not

hearsay, and (2) the remaining portionofStaeWe's excluded testimony was admissible hearsay under

the state of mind hearsay exception.

Having found that Elvige's statements meet the requirements of the state of mind hearsay

exception, we must now determine if the erroneous exclusion of the statements was harmless. A

reviewing court must look to the entire record to determine whether the exclusion of evidence was

so prejudicial to warrant reversal. People v. Hoddenbach, 116 Ill. App. 3d 57, 60 (1983). A

judgment will not be reversed where the defendant has been proved guilty beyond a reasonable doubt

or where a jury could not have reached a different verdict even if the evidence were admitted.

Hoddenbach, 116 Ill. App. 3d at 60.

Our review ofthe record reveals that the admission ofStaeWe's complete proffered testimony

could have reasonably affected the verdict. The record makes evident that defendant attempted to

show Elvige made a competent decision to permit defendant to use her assets. Although the State

presented evidence that Elvige lacked the mental capacity to consent after August 25,2000, Staehle's

testimony as to Elvige's statements goes to Elvige's ability and intent to consent prior to August 25,
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2000. Such evidence tends to support defendant's theory that Elvige validly consented to defendant's

use of the money, and the testimony would have been directly relevant and material to the jury's

assessment of whether defendant exerted unauthorized control over Elvige's property. Thus, the

error was not harmless because the admission ofStaehle's testimony could have reasonably affected

the verdict. See Hoddenbach, 116 III. App. 3d at 60-61 (holding the trial court's exclusion of a

witness's testimony that the victim threatened the defendant was not harmless where such testimony

went directly to the defendant's self-defense claim and could have allowed the jury to reach a different

result).

2. Testimony ofJoyce Connell

Defendant next argues that the trial court erred in excluding Joyce Connell's testimony.

Outside the presence of the jury in an offer of proof, Joyce Connell testified that during a

conversation with defendant, Connell described her experience caring for her dying father. Connell

told defendant about how she and her family spent her father's money without reserve in order to

provide him with a "wonderful" quality oflife before he died. His money was spent on items such

as silk pajamas, expensive food, and plane tickets for distant relatives to visit. Connell's family did

the same thing for her mother when her mother fell ill. They left no inheritance. Connell suggested

that defendant do something similar for Elvige and Edward. The trial court excluded this testimony

on hearsay grounds.

Out-of-court statements that are not offered to prove the truth ofthe matter asserted do not

constitute hearsay and are admissible, so long as the other admissibility requirements are met. People

v. Campbell, 161 Ill. App. 3d 147, 157 (1987). Out-of-court statements that are offered to prove the

effect ofthe statement on the listener's mind or the listener's subsequent actions are statements that
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are not offered to prove the truth ofthe matter asserted. Campbell, 161 111. App. 3d at 157; People

v. Carroll, 322111. App. 3d 221, 223 (2001).

In this case, Connell's statements were not offered to prove the truth ofthe matter asserted;

they were not offered to prove that Connell spent her father's money lavisWy. Instead, they were

offered to prove the effect the statements had on defendant's state of mind and her subsequent

actions. Such an effect goes to defendant's intent in spending the money.

Two mental states are required to commit the crime of theft: (1) knowingly obtaining or

exerting unauthorized control over the property and (2) intending to permanently deprive the owner

of the use and benefit of the property. People v. Jones, 149 Ill. 2d 288, 296 (1992). Connell's

statements were relevant to defendant's state ofmind in that they go to whether defendant intended

to permanently deprive Elvige of the benefit of her money. Thus, Connell's statements were

erroneously excluded on the grounds of hearsay. Campbell, 161 111. App. 3d at 157.

We believe that the admission of Connell's testimony, like the admission of Staehle's

testimony, could have reasonably affected the verdict. The record reveals that State put on little to

no evidence as to whether defendant made the alleged expenditures with the intent to permanently

deprive Elvige of the use and benefit ofher money. Rather, the bulk of the evidence as to whether

defendant intended to permanently deprive Elvige of the use and benefit of her money came in the

form of Glaser's testimony. Glaser testified that she "questioned" many of the expenditures that

defendant made from Elvige's accounts. Although the burden certainly does not lie with defendant

to prove that each expenditure was valid, Connell's testimony, ifadmitted, could have affected how

much weight the jury gave to Glaser's testimony that certain expenditures were"questionable. "

3. Testimony ofPhyllis Robinson
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Defendant also argues that the trial court erred in excluding some of Phyllis Robinson's

testimony. Phyllis Robinson, a friend ofdefendant's who visited defendant's home every weekend,

was called to testify. During direct examination by defense counsel, the following colloquy occurred.

Q: Now, as far as attention to Miss Elvige Yucis, as far as her general appearance from what

you saw, how did she physically appear to you?

A: Most of the time she was up, she was alert. She was real well dressed, dressed

appropriately. One time I can remember she was in a skirt and a blouse. She clearly had been

well groomed by the caretaker, even to the point ofwearing makeup. She loved to sit in the

family room. She was very attentive. She had a cat at the time. She was very nurturing and

attentive to her pet. Normally we were able to carry on socially appropriate behavior from

weekend to weekend. She always knew who I was, could identify me, knew why I was there,

knew my relationship with Madeleine.

The state objected to Robinson's response on the basis of hearsay and the trial court sustained the

objection. The trial court also struck Robinson's statements regarding Elvige's ability to identify

Robinson and her knowledge ofRobinson's reason for visiting and her relationship to defendant.

The State argues that defendant has waived this argument for failure to raise it in her post-trial

motion. We disagree. To preserve an issue for appeal, a defendant must raise the issue at trial and

clearly state it in a posttrial motion. Walensky. 286 Ill. App. 3d at 95. Failure to raise the issue with

sufficient specificity so as to alert the trial court of the alleged error will result in waiver ofthe issue

on appeal. Walensky, 286 Ill. App. 3d at 96.

Paragraph 9 ofdefendant's motion for anew trial states: "The court erred in barring testimony

by defense witnesses as to what they observed as to the mental condition ofalleged victim Elvridge
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[sic] Yucis, her conduct and actions and whether such witnesses had had reservations or concerns

about Elvridge [sic] Yucis['s] mental capacity.OI Although this paragraph does not mention Robinson

by name, it indicates the specific testimony that defendant contends was erroneously excluded.

Robinson's testimony that was excluded related to Robinson's observations ofElvige's mental status,

conduct, and actions, all expressly included within the scope of paragraph 9 ofdefendant's posttrial

motion. We believe paragraph 9 was sufficiently specific so as to alert the trial court of the alleged

error in excluding Robinson's testimony, and thus the issue is not waived.

The trial court erroneously excluded Robinson's testimony on the basis of hearsay. People

v. Albanese, 102 Ill. 2d 54, 70 (1984) (OI[T]o qualify as hearsay, the evidence must be offered for the

truth ofthe matter asserted, rather than for some other purpose. 01). None ofthe stricken testimony

was offered to prove the truth ofthe matter asserted. Defendant did not seek to prove that Robinson

was actually Robinson, that Robinson visited defendant for a specific reason, or that Robinson was

a good mend of hers. Defendant, instead, sought to prove Elvige's ability to function on a level

where she was capable of identifying people, understanding surrounding circumstances, and

remembering personal relationships. Evidence ofElvige's ability to do such things would go directly

to rebut Dr. Ross's, Moccio's, and Craig Cobine's testimony that Elvige was mentally incompetent

and unable to consent. Therefore, Robinson's testimony was erroneously excluded on the grounds

of hearsay.

The trial court's exclusion of Robinson's testimony was not harmless. As discussed,

Robinson's testimony would go directly to rebut Dr. Ross's, Moccio's, and Cobine's testimony that

Elvige was mentally incompetent. Had Robinson's testimony been admitted and the jury allowed to

weigh it alongside Dr. Ross's, Moccio's, and Cobine's testimony, the jury may have found that
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although Elvige suffered from some dementia, she was still capable of identifYing people,

understanding circumstances, and recalling relationships, and thus was capable ofunderstanding the

nature and consequences of assigning defendant her power of attorney.

D. Double Jeopardy

Having found that the trial court erred in denying defendant's motion for a bill ofparticulars

and in excluding StaeWe's, Connell's, and Robinson's testimony, which was not harmless error, we

must now examine whether retrial would violate defendant's double jeopardy rights. People v.

Gargani, 371 III. App. 3d 729, 736 (2007); People v. Jiles, 364 Ill. App. 3d 320, 330-31 (2006);

People v. Piatkowski, 225 Ill. 2d 551,566-67 (2007). Under the double jeopardy clause of the

United States Constitution, a second, or successive, trial is prohibited for the purpose ofallowing the

State another opportunity to present evidence it failed to present at the previous trial. People v.

Olivera, 164 III. 2d 382, 393 (1995). A second trial is not prohibited, however, where a defendant's

conviction is set aside due to procedural trial errors but is supported by sufficient evidence. Gargani,

371 Ill. App. 3d at 736.

As previously discussed, evidence is insufficient only where, after viewing the evidence in the

light most favorable to the prosecution, no rational trier of fact could have found the essential

elements ofthe crime beyond a reasonable doubt. Jackson, 443 U.S. at 319, 61 L. Ed. 2d at 573, 99

S. Ct. at 2789; Collins, 106 Ill. 2d at 261. A person connnits the offense of theft when, with the

intent to permanently deprive the owner of the use or benefit of the property, he or she knowingly

obtains or exerts unauthorized control over property ofthe owner. 720 ILCS 5/16--1 (a)(1)(A) (West

2002). In the present case, the indictment charged defendant with theft ofover $100,000 in United

States currency. Having already determined that the State presented sufficient evidence for a jury to
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find that defendant exerted unauthorized control over Elvige's property, we address now only the

issue ofwhether the State proved that defendant intended to permanently deprive Elvige ofthe use

or benefit ofover $100,000. We find that it did not.

In its closing arguments at trial, the State argued that the following numbers supported a

finding that defendant intended to deprive Elvige ofthe use or benefit ofover $100,000: $70,000 for

construction unrelated to Elvige's and Edward's care (out ofa total $90,000 for all construction);

$12,000 for mortgage payments and utilities on defendant's home; $11,000 for the trip to Mexico;

$7,800 paid to defendant's business; and $73,000 in miscellaneous expenses. The evidence presented

at trial, however, does not support these numbers or any other determination by ajury that defendant

intended to deprive Elvige ofover $100,000.

Although the State established that defendant made expenditures from Elvige's account, for

the vast majority of the expenditures it failed to present evidence from which the jury could find or

infer that defendant did not use the money for the benefit ofElvige. Steiner testified as to the amount

that was spent each month from Elvige's accounts, but did not testifY as to what the money was used

to purchase. Dato testified that defendant instructed him to write checks from Elvige's account,

including checks made payable to defendant's business. Defendant informed Dato that the checks

were used to cover expenses necessary for her parents' care. Dato testified that he did not have any

independent knowledge as to what the money from Elvige's account was used to purchase. Glaser

testified that during the preparation of the accounting ofElvige's assets, she "questioned" some of

the expenditures that were made from Elvige's account. She explicitly testified that she"questioned"

the expenditures simply because she did not know the reason they were made, as she was not

provided with any financial records regarding the expenditures. The documentary evidence in the
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record includes checks written on Elvige's accounts. These checks only list the payees ofthe checks,

with the exception ofsome checks, which also contain comments on the memo line ofthe check, such

as "parents" or "parental care." From this evidence alone, no rational trier offact could have found

that defendant intended to permanently deprive Elvige ofthe use and benefit of the money.

In fact, the State admits that some ofthe expenditures were used for the care and support of

Elvige and Edward. Throughout the trial, the State stipulated to the following facts: modifications

were made to defendant's home to accommodate Elvige and Edward, including modifications ofthe

downstairs bathroom, widening ofdoors, installing handrails, and installing a chair lift; full- and parte

time caregivers cared for Edward and Elvige, including on weekends; Elvige took china painting

lessons; and Elvige was well groomed, nourished, and dressed. However, the State failed to present

any evidence as to what portion ofthe total expenditures were used for the care and support ofElvige

and Edward versus the portion that was not used for their care and support.

For example, numerous witnesses testified, and the State stipulated, that defendant used some

ofElvige's assets to install a chairlift, widen doorways, install handrails, and modifY a bathroom to

accommodate her parents. Dato also testified that defendant installed bay windows in her home,

remodeled her fireplace, remodeled the basement rec room, and purchased new computers and

furniture for her home office. Assuming arguendo that the renovations to which Dato testified were

not for the use or benefit of Elvige, the State still failed to prove the cost of those renovations as

compared to the cost ofthe renovations <lone to accommodate Elvige and Edward. Instead, the State

simply presented the jury with copies ofchecks and bank statements showing that payments had been

made to construction companies, without delineating which payments corresponded to specific

renovations.
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Similarly, the State failed to show, with the possible exceptions of the trip to Mexico the

purchases at tobacco stores,3 that any of the other expenditures were not for the use or benefit of

Elvige. Glaser testified that she "questioned" numerous expenditures, but also testified that she

questioned some ofthem only because she did not have any financial records to examine. Although

according to the testimony ofthe State's witness, the nature and amount ofsome ofthe expenditures

may be considered "questionable," the theft statute does not penalize "questionable" purchases. It

penalizes only those the State proves beyond a reasonable doubt permanently deprived the owner of

the use and benefit of the property. 720 ILCS 5/I6--I(a)(I)(A) (West 2002).

Alternatively, the State asserted at oral argument that the $86,208.75 spent after the March

2001 probate court order was "inherently improper" because the order required that all financial

records and property of Elvige be turned over to the public guardian, subject only to Edward's

interest. The State argues that ifthe $86,208.75 spent following the March 2001 order is added to

the $51,079 in expenditures that the State contends were not for the benefit ofElvige or Edward, the

total exceeds the required $100,000. We find this argument to be without merit.

First, even if it were improper for defendant to make expenditures from Elvige's account

following the March 200 I probate order, we fail to see how expenditures made in violation of the

order were necessarily made with the intent to permanently deprive Elvige of the use and benefit of

those funds. Even if the probate court's March 2001 order might be viewed as relevant to whether

defendant exerted unauthorized control, it has no bearing on whether defendant intended to deprive

Elvige of the use and benefit of her money.

'Testimony from several witnesses established that neither Elvige nor Edward smoked.
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Further, the $86,208.75 and $51,079 the State relies on here suffers from the same problem

as did the $100,000 relied on by the State in closing arguments during trial: the record contains no

evidence to support a finding that the money was spent with the intent to permanently deprive Elvige

of the use and benefit of it. At oral argument, the State relied heavily upon Glaser's testimony that

she "questioned" some of the expenditures. As stated earlier, however, the fact that Glaser

"questioned" some ofthe expenditures does not provide a sufficient basis from which a reasonable

person could infer that defendant intended to permanently deprive Elvige of the use and benefit of

the money.

Rather than demonstrating how it affirmatively proved that defendant intended to deprive

Elvige of the use or benefit of over $100,000, the State argues that the jury could have so found

because "defendant failed to provide any documentation regarding what the expenditures were for"

and because "defendant consistently refused to turn over any documentation of her handling of

Elvige's assets and failed to provide any explanation of how Elvige's money was spent." At oral

argument, the State asserted that Glaser's testimony that she "questioned" certain expenditures was

sufficient to prove defendant's intent to permanently deprive Elvige of the use and benefit of the

money, because defendant was the only one who was able to testify as to what each expenditure was

for.

In criminal cases, the State carries the burden ofproving beyond a reasonable doubt each and

every element ofthe charged offense and the defendant's guilt. People v.Maggette, 195 Ill. 2d 336,

353 (2001). Defendant was not required to disprove that every expenditure made from Elvige's

account was not for the use and benefit ofElvige. Despite the State's contention to the contrary at

oral argument, to so require would impermissibly shift the burden to defendant and require her to
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prove her innocence. Rather, it was the State's responsibility to prove that over $100,000 in

expenditures were not made for the use or benefit ofElvige.

The State, at oral argument, made the following statement, summarizing the evidence

presented to the jury at trial: "There was enough [evidence] there for the jury to say, 'We can't

necessarily say Check A was definitively questionable,' but there was an overwhelming expenditure

that they could find." We agree that the jury could not say that "Check A"--or any other check for

that matter--was written with the intent to permanently deprive Elvige ofthe use and benefit ofher

money. Rather, the State merely presented the jury with records that showed a large amount of

money--an "overwhelming expenditure," ifyou will--was expended from Elvige's account in a short

period oftime. The records ofthe "overwhelming expenditure" presented to the jury are insufficient

to support a conviction of theft.

Viewing the evidence in the light most favorable to the State, we hold that no reasonable trier

offact could have found that the State proved beyond a reasonable doubt that defendant intended to

permanently deprive Elvige ofthe use or benefit of over $100,000. Therefore, we must reverse her

conviction, as retrial would violate defendant's double jeopardy rights.

E. Bond Forfeiture

Defendant next argues that the trial court erred in refusing to vacate the order forfeiting her

bond. Although we have already determined that defendant is entitled to reversal ofher conviction,

we address this issue because our decision will affect the distribution ofthe bond defendant posted.

The decision ofwhether to remit a forfeiture is within the discretion ofthe trial court and will

only be reversed where the trial court acted arbitrarily or capriciously. People v. Albitar, 374 Ill. App.

3d 718,723 (2007). Under section 110--7(g) ofthe Code ofCriminal Procedure, a court may enter
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an order for bond forfeiture ifa defendant fails to appear in court according to the bond's conditions.

725 ILCS 5!l10--7(g) (West 2000); Peoplev. Sanders, 131 Ill. 2d 58, 65-66 (1989). Ifthe defendant

appears within 30 days offorfeiture, however, and demonstrates that attendance was impossible and

that he or she was not at fault for the inability to appear, the bond forfeiture should be vacated.

Albitar, 374 Ill. App. 3d at 724. This is true no matter the circumstances surrounding the defendant's

surrender and appearance in front ofthe court. Peoplev. Mitchaner, 65 Ill. App. 3d 338, 340 (1978).

Here, defendant's bond was set at $25,000. Prior to trial, she posted $2,500 and was released.

When she failed to appear in court on November 14, 2005, defense counsel informed the court that

defendant would not appear because she was at a doctor's appointment. Defendant was at the

doctor's because, at an appointment the prior Thursday, the doctor diagnosed her with an emergent

heart condition. As a result, defendant had to undergo pre-admission testing on November 14 for

the left heart catheterization the doctor scheduled for November 15. She was also placed on bed rest

until the surgery took place. Defense counsel presented the trial court with letters from defendant's

doctor attesting to these facts. The trial court issued a no-bond arrest warrant for defendant and

ordered her bond forfeited, stating, "At this point, she doesn't have a condition."

On November 17, 2005, at a hearing to quash defendant's warrant, defendant again failed to

appear. At the hearing, defense counsel presented the trial court with a letter from defendant's doctor

dated November 15, 2005, stating that the doctor had performed a left heart catheterization on

defendant that day (November 15) and found two blockages (80% and 95%) in her left descending

artery. The letter also stated that defendant would be in the hospital for observation for 24 hours

after placement of two stents in the artery. The trial court denied the motion to quash the warrant.
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On November 23, 2005, a hearing was held on defendant's motion to reconsider the motion

to quash arrest and reinstate bond. As explanation for defendant's lack ofattendance on November

17, defense counsel presented the trial court with a note from defendant's doctor stating defendant

could "resume full activity and return to court Monday 11/25/05." Attached to the note was a pre

printed discharge information form, which stated that for 48 hours, patients should limit activities that

could strain the groin area.

In refusing to vacate the bond forfeiture, the trial court stated that it found the November 14

letters from defendant's doctor to be inconsistent with one another. One stated that defendant was

at the hospital for pre-admission testing and the other stated that defendant was to be on bed rest.

The court stated that it was "crystal clear she could have come in on [November 14]" and thus found

defendant's failure to appear on that date to be willful.

While we understand the trial court's frustration that defendant failed to appear on the eve of

trial, we find the trial court abused its discretion in refusing to vacate defendant's bond forfeiture.

Defendant appeared before the trial court within 30 days ofthe bond forfeiture and demonstrated that

she was unable to appear on November 14 and 17 due to an emergent heart condition. The letters

ofNovember 14 are not inconsistent with one another. One stated that at that time, defendant was

undergoing pre-admission testing. The other stated that defendant was to be on bed rest until the

surgery was performed. Presumably, the pre-admission testing would not have lasted until right

before the surgery began. Most likely, and logically, there would have been time between the testing

and the surgery, during which defendant was to remain in bed. Given the fact that defendant was

unable to appear in court due to her serious heart condition and the doctor's orders, we find the trial

court's refusal to vacate the bond forfeiture to be arbitrary. Albitar, 374 Ill. App. 3d at 724 (if a
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defendant appears within 30 days offorfeiture and demonstrates that attendance was impossible and

that he or she was not at fault for the inability to appear, th~ bond forfeiture should be vacated). The

trial court is thus directed to enter an order vacating the bond forfeiture.

F. Excessive Sentence

Given that we have determined that defendant is entitled to reversal of her conviction, we

need not review whether the trial court imposed an excessive sentence.

CONCLUSION

We conclude that the trial court erred in denying defendant's motion for a bill ofparticulars.

We also conclude that the trial court erred in excluding the testimony ofRosemary Staehle, Joyce

Connell, and Phyllis Robinson and that the exclusion was not harmless. We finally conclude that

defendant's double jeopardy rights would be violated if she were retried. Accordingly, we reverse

the judgment ofconviction entered by the Du Page County circuit court. We also remand to the trial

court so that it may enter an order vacating defendant's bond forfeiture.

Reversed and remanded.

ZENOFF, J., with BYRNE, PJ., and GILLERAN JOHNSON, J., concurring.
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